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~ 31=IT ~fcl,{. 3-Tflfcrrf c.3ft:fri;r-n) --~ tnfu, sI!//r
Passed by Shri m:ia Shanker, lmmissioner (Appeals)

TT . . ~·~ 3c'lll'lc"')"i'si'f-1iI), 310'101<1<\- [[, 311'!'1-ctl~~ 0ffi an1J
· ~ 3-Tit~r "fl"----------------------------~ff fu.:rtc:fi" -------------------* ~
Arising out of Order-In-Original 1'{~1;_08/R*f°UNPifl~J 7_Dated: 08/05/16 i;suecl by:

Assistant Commissioner Central Excise@iv-III), · Almiepabad-II·11.'fr ' '. ,., •... : '·

3l<i'l~ey;a\Jsiao1il) <liT aim 11q,. ,, (Nanri9 '& A~dreSs Clf the AppellanURespondent)
3· ·

Mis Aculif,hcalth care Pvt Ltd· •.:;~~!·· .... ::. :::': ~. :.: ..·.. . . --~ ~a far z 3rt sneer sari@j 3er saat ss s 3?er c), i;ifct~ ~

~-~ trM~ cfil" 3Nlc>f m '_frt'ri -~-~~ Wlmf t I

Any person an aggrieved by this Ort r-in-Appeal
1
m~y. file !"ln appeal or revision application, as

the one may be against such order, to the a:l~~priate ~uthority in the, following way:

~i ·. . ..
3fficimcfiRciiT~!ffUT3TTcfc;af : ~~it· ,(,,'. •-!
Revision application to Government of lr{~~a: , · · · : . .•I·· , ., . , . ,
(I) (en) o #rr swa <re armer fp94 ,fr sraa amt «at ·re #at #r a # v@a
m cfil" N-m c)i ™ %'Jcf1 c)i ~ :l'r!ffUT_~ . m.fto=r.uRlcf, amc=r mcfiR , fctm~.~
fm:rm, ~~ ifer«a, sna a zra,#e #jag et:11ooon mt # arr av
A revision application lies to the Under Secl8ry, to \h:i. ~- d~-~in_ ment :of India, Revision Application Unit,
Ministry of Finance, Department of Revenu}~l 4th floor, Jeevan Deep Building, Parliament.Street, New
Delhi-110001, under Section 35EE of the GA 1944 in respect of the Jollowing case, governed by first
proviso to sub-section (1) of Section-35 ibid_j:. . . , · . , : , . , .. . · )

.,•1.. . . . .:-5:$:7722-%
tr m fcl;-fl'r~ tr ITT m ~ i;rfcl:;-m ~~~: . . ,~. .ITT. I _,.. .~ill,: .:, •·:·.

~~· ·; . :;·: ··:.;-,1; _. :· ,•
.. , In case of any loss of goods where~~e loss occur in transit from a factory to a warehouse or to

another facto.ry or from one warehouse tol~-'~'n.·other. d. urin.g the coL.rse of processing of the goods in a
warehouse or in storage whether in a facto/ · or in a warehouse · 'a ! . . .

' f ..,._ . -: .: ;- ·. : . .

(TIT) amc=r #r n«nor r we±jhi tfaa. m er{ ma a an#in 35vitr <g
~m cr{m ~~ # Ra a 7rat sit sa a az fa#uz zr r2er fo?!lukla t I.:, ·J: :. . .
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In case of goods exported outside, India expqrt to Nep~·or Bhutan, without payment of
duty. , . . 1 • • , " ,. :I; ·
«en sea a sacra a caroaa aa.# a g « « tee sm ants
'clNr ~ frI-wr cB"~ ~. 3TlTltf cB" wr·"C!Tfut' crr ~ ~-m q1q -q fcrro~ (.:r.2) 1998

tlffi109WT~~ ~"ITTI ·
1
:, !-

, , , I I;
. ,- . , ,,

(d) Credit of any duty allowed to be utilized towards p;::iyment of excise duty on final.
products under the provisions of this Act or the Rules ~~de there under and such order
is passed by the Commissioner (Appeals) on or after, th~ date appointed under ,f~c.1·~,~-
of the Fin~mce (No.2} Act, 1998. . , . i , -

1
; i - i "I . ~,-:-ai•,;rr

~ \:lc9 ITT -~ (3T91tr) Ptlll-llcJc1l . ~,,;,;,,,. f.\~" 9 ,/;ai<rtc/1:f<!<c Wf'f '"""'1 ~-• it s'f llllwii
11, ~ 31ml ~ 11m 3lrol ~ ~ ~ -ct'R· lTffi cB" ~oo·:- -3m ~ 3m 31ml ctr cr'r-cr'r
>INllT cB" mQ.T ~ 3~~ urRT "'tlllm: 1 ~WQ.T m~lcnr ~M~M cfi 3iwffi 1oTRT 35-~ if
fr!~ 1Jfr tB" 'l_fRfR cB" x-1W[ cB" "ffl Q.T i'r3TR-'6 •~ cp°t 11m 'Jfl,,.fl ~ I _

The above application shall be made in duplicate in Flim No. EA-8 as specified unde~.
Rule, 9 of Central Excise (Appeals) Rules, 2001 within:§ months from the date on which
the order sought to be appealed,ag,:\linst is p~mmunicayed and shall be accompanied by
two copies each of the 010 and .Ord~r-ln.--:Appeal. It s_ifould also be accompanied by a
copy of TR-6 Challan evidencing paymentof prescribegifee as prescribed under Section
35-EE of CEA, 1944, :.nder Majo'.Head ~;~c.co~nt. :ii

(2) ~ 3~ cB" WQ.T "GIBT ~~l"QcP ~-~ .m ffl~cpT-[ "ITT ill~ 200/- ~ :f@Ff
ctr ull"C! 3ITT" \Il6i vivaa ya ala t vurar s ill 1000/- _lfr ~ 'Tffi[rf ctr~ I

The revision applicati~n shall be'accompanied by a flof Rs.200/- where the am~unt. •.
involved is_ Rupees One Lac or less and Rs'.1 ;ooo/- wnt!3re the amount involved is more
th · R O L fl!·an upees ne ac. i , ·-.__· :'' ; · }~.. . ' . i:

vr grca, tr snra zgc ga hara arfirr mnif@era#via 1fa $j4ta., ' . tj\t

Appeal to Custom, Ex~ise, & Service Tpx ~ppe!late_ Tri?unal. ,j
(4) #rwar«a zgen a1ffm, 1s44 d arr as-4/ss sij@fa

Under Section 35B/ 35E of CEA:, ·19,44 an.a~peal lies tl:-

(cp) qlfjcfj\(Oj cuima idea ft mr vim zya, bra scare& zre vi hara n@#hr nrnfrovvt
ctr fcmq i.i'rlmITT m=c~ -;:r , 3. 3TN. h. g, n{ Re«ft a vi}

(a) the special bench of 'Custom, Excise & Service Tax lppellate Tribunal of West ck
No.2, R.K. Puram, New Oelhi-1 in all matters relating ticlassification valuation and.

(er) ~~, 2 (1) ;,is it sffill <ll:J'TI'< ,S •= ,l\ ~..~ ,S 'lf'l<S it ffl ,F', ~sen«a zgea6 g ara an@tu =nznf@raw (fr«ec) uefj ck#tr 4)fen, rs«rare ll 3TT-20, 4..
~5jftclcc'1 cfil-ljj(jO,s, --~~, 316~-380016. \~

(b) To the ·west region~! bench of Customs, Excise j Service Tax Appellate Tribunal
(CESTAT) at 0-20, New Metal Hospital Compound,:J{{!eghani Nagar, Ahmedabad : 380
016. in case of appeals other than as mentioned in pa,a-2(i) (a) above. ·

at scnaa zyea (rf) Rrnacn1, 2001 ctr tTRT 6 c5 3(wira ™ ~.-q-3 l{ fr!titi«r ~~
a141Ra mzaf@era,hit n{ r@a cB" fclxii& r@a fag Tg irgjr ft a 4felt af8a nai sn« zyeo
<0 lTflT, &ff(Jf ctr T-fM 3ITT WfflIT TI<r r ~ ~ 5 mmf cpq t qrT; 1000/- #hr 3#nrft
1Wft 1 \JJ6T ~ wn ctr T-fM, Glj1'if ctr lTflT sit ran rnr jin osg 5 m m 50 m cfcp m m
6T; 5000 /- #hr Gr#t itftt uni sara zyca #t lTflT, ~- ctr T-fM 3ITT "WlTTIT -rrm~~ 50
are a or wnrar a ast wsv 1oooo/- me #or# sij1 vs srra «rem g&iiris,3
~Fcifa ~ ~ ~ X'lCf l{~T ctr ~ I "ll6 ~~ "{~cB" fcpxfr -.=r@@ ~f.tcp !R?f cB"~-/~~ER (AP~~-1;_~'}
mm "cfiT if urITT Bcffi~ ctr 1Tlo ~{l."@ % ' 4 s» %· " $$ c y

I
i.,: ,g ~ :·.,~:r ~ s.'\
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<~ 3~~a "R0~q1J .,-:"J~hoITTT $~.~ ii, ~ ~

~ ~. ~ 3,Qli'.;ci «@Saas snotare a ~
~ Q11?jcfiT , 3-tt',J-ii'.;I€1Ii'.; # sit-2g ~ ~I\+Qc.<>I,_ cfi.J-Ql35,. CITTffUfr ciclTt,

.ji(',J-ii'.;1€1li'.;-38·0016. I·' :
(b) . To the West regioi:ial benchf.ii?f Customs, ~xcise·. & Service Tax Appellate

Tribunal (CESTAT) at 0-20, New1~ental. Hospital Compound, Megham Nagar,
Ahmedabad: 380016, in case of ippeals other than as mentioned in para-2(1)
above. , ·
~ 3,Qli'.;ci ~ (.3fCll"(>f") fc-l,!JJ-i)i~"i, 2001 cfTT ~ 6 $ ~~ ~."Q".-3 'CR"

~fcJw 3f¥ITT~ .,,!JR)~,{;01 cfTT ~ .3fCll"(>f" $ ~ .3fCll"(>f" fcJw 'JJ"Q" ~QT

$ i'IR imt,/i' ~ oJW= ;;.1 $ '""'· iC!!Rif $ ,/r,,i 3l)'( ill'1f!lT - WIT'll
wtr 5 ~ m~ cficFf i cft',T ;,\1000/- m'R=r ~ ~ I ~ ~ ~ cfTT
cFIT<fT 3tt{ wrrm "iJ"R:IT -=r:ift:rr ~ sl:~ m· tJJ o ~ ~ "t',)- c=rr ~ tJJ 0001 m

VJCTJ I~ II W/1;'

~~ I~~~ cfTT cFlp!r.3tt{ WITm "iJ"R:IT~~ tJJo ~mm-
o"IJW lit a'r rn i_••~~/ <!in< ilaao1f.l"'fr 1 .<lira ""'~"' {f.;J-RH in 'l1'f i'r {<llil<i,a
ta ere a su , ar i 6 sar#kl n re s nr h fcITTfr c1lfilc:r fl 1~Rlc1cb

ta hr #as ramt st so ##irznrferaswr r 4ts Rera ? 1e rfu~-
ua wuv see7- sr ra it1 $ ,1 •' ::11: ·i'.,

The appeal to the Appellate Tribu'~~I shali beJiied in tj~adruplicate iri form EA-3
as prescribed under Rule 6 of Ceiral Excis~: (Appeal) _Rules, 2001 and shall be
accompanied against (one which 'jt least should be accompanied by a fee of
1,000/-, 5000/- and 10,000/- wljere amount of duty/penalty/demand/refund 1s
upto 5 La"c. 5 Lac to 50 Lac anti fove 50 Lac respectively in the form crossed
bank draft in favour 9f Asst. Registrar of brahch 'of any. hominate public sector
bank.of the place where the b~n:l.i of anfhom'ihate·public sector bank of the
place where the bench of the Tri~J,nal is sitt.ia~ed; Application made for grant of
slay shall be accompanied by a fe-□1 < sop:--: '., •. .' _ •- · '
re s 3?er n$ z« 3resit mr#a@hr pik .at vi+ 3er fw:r m
mr crera 3sufr ±or Rn zr.#gif@s rzzr ta.z.hr fr farar ua art
* ~ $ fi;flJ zranfrf 3rdirzr zppsnfrawr #st vans 3rhh znr as4rzr rar at "Q"cn

~~~~-1- ·. I , . :.-;.,·.·· ..... .,;.
In case of the order covers a nul'.ij!ber of·order- in Original, fee for each 0.1.0.
should be paid in the aforesaid rt,liinrier nbt\vithstar:dirig the fact that the one
appeal to the Appellant Tribunal ., the orie' :application to the Central Govt. As
the case may be, is filled to avoijscriptoria work if excising < 1 lacs fee of
100/- for each, · :I.. ' . t~ .· ' : •·· : ..
-rra «gears sffrrw res zreij}'sisif;# "siege-ts sa#aeta ms
3f¥ITT 3m 3ncrc;ci' m ~ ~QT ~ LI: __ fvfzga inf@r#rt, h 32r i Rt rla #
"Q"cn m Q""{ ~ ~.tJJo ~ cITT., 1, erean fz ram ztat.nfzr I
One copy of application or 0.1.d;.:;as the1 case' n,ay be,' and the order of the
adjournment autho:ity shall beer al@ourt fee'stamp of Z 6.50 paise as prescribed
under scheduled-I item of the cqu~fee Act/ 197.5 as amen,ded. .. . # . _ : i. :: , :,, , . i .· . :,,

~- 3rt air@a mat.at ezinorlip2i a fir#ii JTT{· :I.fr ~--mc;:r~ ~
. ' ' . :i(~-- .·•.. ·. . .. '

sar sat star rean, arr s«care@jea iia ,itaan srtritrr znfrarr artfraf)
~, ~~tx "CR"~ i I r.~ ; i; .:i .· ·. 1 ·:

Attention in invited to the. ru_le·'·' cov~rin.. g .-these-. and' other related matter
contended m Customs, Excise <%19erv1c~ Tax Appellate Tribunal (Procedure)
Rules, 1982. · I ·
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I
IIThe subject appeal is filed by M/s:' ,Aculife He~thcare Pvt. Ltd (Previously

known as M/s. Core Healthcare Limited) Village: lachana, Dist: Ahmedabad

(hereinafter referred to as 'the .appellant') against ;Jrder in Original No. No.
08/REFUND/ 16-17 dated 05.08.2016 · (hereinafter referr!ct to as 'the impugned order)

passed by the Assistant Commissioner, Central Excif, Division-III,Ahmedabad-II

(hereinafter referred to as 'the adjudicating authority'). !.. _,._, II
2. The facts in brief of the case is-that; the appellant -lnit was previously known as

M/s. Core.Healthcare Limi~ed whic~w~s taken over byfs Nirma Li~ited b~ o_rder of
Hon'ble High Court of Gujarat, subsequently dem~rged:Jrom M/s. Nirma Limited by
the order dated 24.04.2015 of Hon'ble High Court of Gujfat and thereafter working in

the name of M/s. Aculife Healthcare Pvt. Ltd. The Appelf.Jnt, in the past acquired one
of the units located at village Sachana from M/s. Core Healthcare Ltd .The erstwhile

company M/s. Core Healthcare Ltd, during the period i,95-1998 has made duty free
import against Advance Licenses (38 Nos irt total) issued by the DFGT, Ahmedabad. 27

Licenses out of 38 were registered with Mumbai Custom~iand balance 9 Licenses were
registered with Ahmedabad Customs, for duty free impoi with condition of fulfillment

of specified export obligation. Thus, during the aforesaidlperiod M/s. Core Healthcare
imported material without paying Basic Customs Djty and CVD and SAD as

•applicable by claiming the exemption Notification No.' }9/95-Cus dated 31.03.1995

and 30/97-Cus dated 01.04.1997,. In the former Notifid}tion, only the Basic Duty of

customs exempt and in respect of the second menti.ted Notification both basic
Customs duty as well as CVD was exempts and acckdigly the duty foregone in
respect of duty leviable but for an exemption is required~~o be calculated for fixing the
export obligation. The Appellant failed to 'discharge aLt of their export obligation

against Advance Licenses and therefore,' they iere tiled upon by the Customs
Authorities to pay the duties payable bn such duty-freljimports. The Appellant filed
two applications· before the Settlement Commission, M'b.mbai for settling the case.

Initially, those applications were ~eturned by the Hon'bli_'Settlement Commission vide
Order dated 24.03.2003. The said order was challengej by the Appellant before the

Hon'ble Gujarat. High Court and under order date~ l~.0,2005 and 01.04.2005 stayed
the order and directed the Appellant to pay the Prmcipal_1ount of Rs.11,31,55,000/
in 24 monthly equal installments ru1.d the Commission/f:vVas also directed to proceed

#
with application on merits. The Settlement Commissioriivide order dated 07.11.2006

settled the case. This ~rder o~ the Commission wa~ also1,~hallenged by the Appellants
before the Hon'ble Gujarat High Court, And set aside t1 orders dated 24.03.2003 &

7.11.2006 passed by the Settlement Commission and refitted back the case for fresh
decision. The said remand was made on the plea of thl Appellant that the Customs
department failed to verify the claim of the Appellant that the Appellant has made
some exports for which money in terms of foreign exchaijge was realized and therefore

. 'lg;
the duty demand is to be adjusted accordingly. Howev_ljr, the department submitted

the revised duty liability and the Appellant accepted saituty liability. The Settlemi,
·-~tr.%;.if..
i.(
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, Commission vide its Final Order Nl434-435/Final Order/Cus/MGR/2007 dated
27.11.2007, settled the case in respel of two Application filed by the Appellant, by

asking the Appellants to pay Rs.2791~; being ~he adn:.itted duty liability and 10%

interest on the above duty excludi,fu.g CVD. Immunity from fine, penalty and
prosecµtion was granted. As regards ti claim of Appellants for allowing Modvat credit

. . Jit'
of CVD, the Commission directed le Appellants to approach the jurisdictional

commissioner or central prte. The#jreliant vide letter dated 3.1.2008 requested

the Jurisdictional Assistant Comm1s~_.f_,ner to allow the benefit of Modvat credit of
Rs.822.89 lal<:hs being CVD paid by@gthem, along with the statement showing the

bifurcation of duties i.e. Customs dutl· CVD, SAD etc. the Appellant produced before
him the copies of challan and demanj:drafts evidencing the payment of duty as well

as a. statement showing the details ~3jbifurcation of duty liability for basic customs
duty, CVD and SAD, vide letter datedJ2.12.2008 . the Adjudicating authority passed

&t
OIO No.238/09 dated 24.02.2009 an@ denied the credit, of CVD of Rs.822.89 lakhs.

The said credit was denied on the follJ~ng grounds:

(a) Statements enclosed along wi~,p~lica~Jii ;e u~si~ed
(b) There is no bifurcation of duty laid on the basis ·of c.hallan and therefore it is

#$#.
not po.ssible to conclude whether onli,~~CD is J?eing , ,paid or CVD has also been paid.

(c) Without looking at Bill of Entrylt is_ not po~sible, tc deqide as to whether CVD

was payable. I:. , • · :· : "
(d) Credit is not admissible as per.'.itle 57E1, · ..' .. :

(e) Order of the Settlement Co~:,,s}l.ion has.·no. t attain.ed finality
interest as order has yet not been pru¢J •PY the ,Appellants.. • 'p_:,i . '• . : . .

,11.· ·. :, . : . ·': . '
3. _Aggrieved by the aforesaid ordgr dated 24.04.2009,. Appellru1t filed an appeal

before the Commissioner (Appeals) Ahmedabad., In the decision the Hon'ble
Commiss10ner (Appeals), disnnssegl;;, the. Appeal' vide;. OIA No.322/2009 Ahd-

·.J}i . . '. . .....
II)CE/CMC/Commr(A)/Ahd dated 23;J9.09, i17- his order held as under:

-~
Core Healthcare was taken ler by ';~e Appelfants as per the order dated

1.03.2007 ofHon'ble Gujarat [ggh Court,which does not specifically allows the
~- ' . . .

.Appellants to claim credit. Therefore, the Appellants J:iave no locus standi to claim

the credit. The Appellants hav~f':failed to. ,mention in: their letter dated 3.01.2008

as to under whichprovision thtare clain,ing. CVD tredu. .

4. Being aggrieved by the im~gned <;:)rder:-in-Appeal dated 23.09.2009, the

Appellant filed an Appeal before th~,,.on'ble 8:_e,;1ch of CES.TAT, Ahmedabad. During
personal hearing held on 18.03.20llthe main,issµes for cl,ecision before Bench werell · .· ·
as bel9w: ;j . · .•.· . '

(a) The decision takeri by the Col,ussione:.(~ppeafo) is beyond the actual facts of

the case as also the decision taken ts$jthe Adig#icaine oner. Therefore, set aside ~e.:; 2-.-,~~~: ··,
Impugned order. Rd • €·se.,e,+ 38$15%pi7'·.·_.,, ,., -' ·• •. •".J / .-·}C'·

##e • "e1j~,,•' 0.,P '111!,{~~~:~•~f,\) ~1

.
,~/' .,,,,,,,'¾77'"1,'\'l\~/
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(b) The Hon'ble Bench of the Tribunal ·under Ord~"¥. No. A/10246/2015 dated

18.03.2015 has held as under: f
fl] "There is no material available on malafid1Jor misstatement or
fraud etc on the part of the Appellant. Therefore, inf-iu_ r considered view
• •"I,;
the claim of _the Appellant cannot be barred underfle 57E of erstwhile

Rules." · , ; . . . ( i' ' I
/2) "we· have noticed that the said Annexures.,ere the part of the
claim application dated 03.01.2008.: The· 'said AnnFres were rejected
on the grounds that said documents were unsignel. In our considered

view, the Appellant should be given an opportunii,.to place statement

with s~pp.orting _material b~fo~e adjudicating auth3;fty for verification of
the claim in the interest ofJUstzce." · · : ' · • · g
/3) The Hon 'ble Tribunal in ara 6 or«he saia on#er has set asae the
order and remanded the matter to adJudzcating m:uthonty to examine

#t
claim ofpayment of CVD by the Appellant, 'and toJdecide the claim on

the basis of records as per relevant rules' as existei- during the material

peno~ J·
.I·

Under the denovo proceedings, the Jurisdictijjal Assistant Commissioner
Betrejected the claim of Modvat/ cenvat credit under OI~;ro. 08/Refund/ 16-17 dated

1.8.2016. The claim of credit was rejected bri the followi~i grounds:
i) The assessee could not substantiate their claim of pa~ent of CVD.

ii) The assessee co~ld not substarltiate ill_"" !lie .impor\d material was used in the
manufacture of dutiable goods , ,_ •. · 1 1 ~-

, ·;1! : I ., ,

6. Being aggrieved with the impugned order thtl appeal has been filed. The

appellant has raised various grounds ~hich:,h,~ve,been blefly summarized as under:

a) The impugned order passed by the Asstt.Commissioner is non-spealdng and

bad in law,and breach of principles of natural jl:stice in as much as that no

proper findings nor any discussions given on thje submissions made by the

appellant. I:
b) The adjudicating authority took an erroneous dgision by misinterpreting the

w-decision of the Settlement Commission without -1/_yreciation of facts in its tme
sp1nt. .._,

,µ·

c) The Adjudicating authority had only picked an~~ quoted some portion of the
order of the Hon'ble Settlement Commission and l·isinterpreted the decisions of

·i
the Hon'ble Commission by ignoring the final con~usion -

d) During the proceedings before the Settlement Cotmission, Appellant produced
detailed statement giving break-up of duty plyable which included basic-~
Customs duty, where only the basic customs d"l\)'Y was exempted and in cases
where both basic customs duty and CVD were exfmpted.

e) The Settlement Commission had directed DGS, Ahmedabad to verify the ·
applications filed by the appellant with directiofs to the customs authorities

9
#3ilftJf.#:,(ti
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- ;z-:111_.
#3
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Ahmedabad and Mumbai to p_lovide the relevant documents to the DGFT,
Ahmedabad. The verification r·iiort of the DGFT, Ahmedabad was discussed

3%

before the Bench in presence or!(he customs authorities and the finally the duty

liability was determined by thelettle'."ent Commission. Such determined duty
hab1hty was paid by the appell,ts m mstallments.

f) That the final duty liability d~~rmined by the Settlement Commission is as
E,I(

No. of Licenses and type iss1.f by Duty settled by the

DGFT :-o/'11: Commission (Rs. In lakhs).,j,
Application No. 1 --"-:t

'-'!If"_:_:.Ii
}, '

1. 27 Advance Licenses -'_I- 1698.52 -.. , ::
·] ._;

2. 9 Advai1ce Licenses '__,i __· 53.36."
Application No. 2 •lflj###i

1. 2 Advai1ce Licenses ¥ I !140.71 I j: 1Mt. J

2. Pre-DEPB Licenses (6 Nof 538.75.·tr,,
3. Post-DEPB Licenses (65 fs) '366.25 (

fotal 2797.59 , ... !

;JJfil.' ,I ., 1' : .I .

g) The adjudicating authority ha:only 'relied ·up9n 'ilie apprehensions of the
Customs authorities noted a{~para · 11.4, ···or the order of the Settlement

Commission. However, the coJusion 'of the Settlerrient Commission noted at
%$

para 12.2 of the order had been}wgnored. -.. . _
h) The DGFT, under their report fb.ted 18.10.2007, :iad clarified that they could

·!iJI.!. ' ' '
not segregate the SAD from thritotal amount. It v:as_ nowhere stated that they

could not segregate the Basic ;ustoms -~11~y and the. CVD. That the_ present
claim was with respect to CVD ~d had noUmig to do with SAD.

i) After verification of the DGFitil the ap~eHant had approached the Customs
%kdepartment and the final figurgs of the_ default ct·.1ty had been worked out in

joint sitting with the customs ajhorities: ' ': · . '· -• ·

j) Thus the finding of the adjudi~,;f:t_:_._ing auth__ ority to the effect that CVD had not
been paid is erroneous. %}
. if"_·- '_,:. ,· , '

k) The appropriate usage of the laterial importedunder Advance Licence has

been disputed by the adjudicat~liauthorfr/on assumptions and presumptions.
1) During the relevant period the((1stwhile)110DVAT Rules, a part of the Central

Excise Rules, 1944, were pre~fent. Uncl,er 'tlle said. regime, the availment of

credit on Capital Goods and ri{luts wastinder physical control. The Statutory
Documents, such as RG-23-A _;!~t-I and_ RG-23-A Part-II were required to be
maintained, and for receipt, coifksumption and inventory of raw material Form

IV and V were prescribed, whiql:were reql,lired to be maintained on daily basis
and each and every entry w!I~; countersigned by ,the Jurisdictional Range

Officer. The prescribed RT-12 ri\1rns werer~quired to be filed on.monthly basis

along with all relevant pagesf~jf Registe;::s _containin'.g the details of Receipt
consumption of raw material ifs well

1
as finished goods manufactured and: Ee{ as% 19/sf

# · .s,. ~· ,;·i::;;••--~--"r."~~-.•• &i«.+lil• __ ..
)fi
fl

0
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cleared on payment of duty or for exp:rt:,.~~reovelthe invoices and BOEs were
#$

defaced by the department j;
m) At the time of filing the application for refund Jh 3.1.2008, all the original

documents were submitted for verification.. Such c1:fbuments were available with
·!!'·

the department and in case of doubts, the veracitiff the usage of raw materials

could be verified from the original documents subr;tted to the department.
n) The adjudicating authority has not discussed tfje verification report of the

Range Superintendent. This aspect is important.,ince the actual verification

had been undertalcen by the Range Superi1itenderi.'
' '.t

• #$
7. Personal hearing was accorded on 16.03.'2017 ai~td 20-03-2017 wherein Shri

'i!l1

Vikramsinh Jhala, AGM [EXCISE] appeared· on behalf ojthe appellant and reiterated

the submissions made under their appeal memorandu] He submitted copies of the
relevant worksheet/documents. The Asstt. Commissi@jner, Central Excise, Div

III, Ahmedabad-II was also present durin~ the colirse'-lf hearing held on. dated 20-
03-2017. The d1v1s1onal AC aswellas the appellants were: allowed 7 days time to file

additional written submission in view' of the discu~sion dling the P.H.
• #

7.1 The appellant vide their letter dated 30.3.2017 mid an affidavit explaining the

facts of the case alongwith CA's certificate certifying the:;jayment of duty and original
signed copies of the statement of total customs duty bifrcation.the department filed

their reply dated 26-4-17 which was1received· in: this offi~,on 12-06-17.
': . : , .. ' i

7.2 The appellants, under their fetter dated 1.~-7.201j, requested that reply may
have been submitted by the department' and ·reque~id for a copy of the same.
Accordingly, the copy of the report was furnished to thefppellants under letter dated
21.7.2017 with directions to file written submissions (i any) within seven days. In

view of the same, the appellants further filed additional ~,tbmissions un~er their letter
dated 31.7.2017 wherem 1t was stated that out of :fhe total 38 licenses under

·.~

consideration, 15 were issued under Notn. No. 30/91.: ~Cus dated 1.4.1997 under
which both BCD and CVD were exempted. The balance 2 licenses were issued under
Notn. No. 79/95-Cus dated 31.3.1995 under which Bcnfas exempted. The total duty
involved in respect of each license, along with the brea\-up of the duty heads, was:,if
submitted along with the submissions.

8. I have carefully gone through the case records, facts of the case, copies of
various, orders, and relevant worksheet/documents;(-· submission made by the

appellant at the time of personal hearing and the additignal written submission filed

on 31-03-2017 under which an Affidavit and CA Cert··.·•··.i.•l.·1cate were filed and further
submissions dated 31-07-2017 ftled by the appellant.

1
9. The twofold issues arising out of the appeal before'.~ e are asa a=..

-~ ~ .g
- oe

~~ i 1
0 A;

• }; +jI soi
ift

·o.·' • . .

o
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.
1_··:.,,.,
:

%i#eaa) The claim of payment of CVD by the,~pellant
b) The· ·proper usage of the raw matlrials imported under the respective Advance
Licenses ·1 '. . .
10. Claim of payment ofCVD by tie appellant

$45
t_.
##&i

10.1 . The Tribun_al had remanded hick the case for denovo adjudication with the
followmg observation as regards the cl~yi of payment ofCVD 1s concerned:

"The main contention of the fJ.thorised Representative is that the-., '

Appellant had not paid the CVJ?Jfnd therefore, there is no question of
acceptance of the claim. It is cotiftnded by the Appellant that they paidii'1'
the amount ofRs. 822.29 lalchs,!{tvn as detailed in Annex:ure W, V and

#
VI of the application dated 3:t~:-2008.. The aAdjudicating Authority

observed that the said annejres/ sla.tf'::m~mf 1dees,, not bear any

signature of any authorized j~rson. It · is also observed that no

·. calculation about the bifurcatio! pf the duty has been shown in the

annex:ure as to how they have .Jrnved at. a pq.rticular figure. We have
noticed that the said annex:ure11~ere the ·part .ofth~ claim application

dated 3.1.2008. The said annej§P.res were rejected on the ground that

the said documents were w\J.~-,1.eq. ;Jn,; 1 our co.'1sidered view, the
Appellant should be given ariS:i.opportunity to place statement with
supporting material before the :Ji;udicatinq Authon·ty for verifi.cation of
the claim in the interest o ·usticf~i . . .

f'.~ ,. ' '

10.2 The Adjudicating authority ha;!fejecteci the claim of Mqdvat/ Cenvat credit on
the ground that there was a arevea,erene in the 4us.payable as per the DGFT
and as put forth by the customs der.ru:tment. T,l;iis aspect has been noted at paras

11.4, 11.4.1 and 11.4.2 of the Settle,nt Co~~is~~on'i,; cir~er dated 27.11.2007 (the

said order for short). The said differele wa; attr;i~µted t:o non-consideration of CVD
by the· DGFT. Further it was observ~i by the a_djudicating: authority that the final
conclusions of the Settlement Commii!ion at p~~' 12.2 of _the said order did not find
any mention of CVD and as such th.fr~ wi:i.s:,no._payment o,f CVD and as such the

question of. refund did not arise. I, reg~d~ :the work~h~ets submitted by the
appellants, 1t has been observed by ~t,-e adJud1c;:i.ting autb,onty that the appellant's

have shown payment of CVD in all ife cases, without ;cqn_sidering the notification

under which the goods h_ad been ~IJ?orted! ~d 1in ,absen,ce of vital details, the

worksheets could not be relied upon. {4~, ;L · . . . . . .
t{ji .·, ... _·. ,:

· 10.3 The conclusion that CVD halnot been. paid has'., been arrived at by the

adjudicating authority solely on the ~tis o.f tv.r~. pieces,pf :ri.arration in the said order

at paras 11.4, 11.4.1 and 11.4.2 and#partial para 12.2, The other ground raised for
rejecting the claim of payment or CVD#f tat the worksheets cannot be relied upon in

absenc_e of vital details. However, it itote'1ort\iy . t_o point . ~ut. that the adj~dic~fiITT?-i> .
authority has not brought on record~concrete evidence qr document to dnv~)1.0w~rn.,'.,,/-'¾'~'-:I . . . . ··'·.:,~ ~"' ~

;'jiU ', . I 7.-%#. , :' a
,,I'" ..: . 1:,- •..• ,, /; I 1,:: ) ,l/:::::,
~ · 1 · . •7
Ji} ~' \'"''--• .• ::·.·.. - -<, • ·. -~---o••;.:,••
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Rs
the point that the CVD has not been paid. The conclusiol has only been arrived at on

%5
surmises and negations. Such an approach would defeat'.it:he spirit of the directives of

the Tribunal to the effect that "the A ellant should be\.c'iven an o ortunit to lace

statement with supporting material before the Adiudicattlg Authority for verification of•the claim in the interest ofiustice. " Needless to say that ~lch an opportunity should be
fair and on level playing field. In' light of such directi~lis, it was the onus of the

.'.'!!,I

appellants to place on record material in support of theit!claim and it was the onus of
the adjudicating·authority to examine and verify the cor~ftness of the claim in light of
such materials. It is seen from the·documents relied up6h' by the appellants that they

had furnished license-wise details of duty wi~h the brealfJp of the heads under which

duty had been paid under their, letter dated 23.7.2016. The said summary was

supported by individual statements of each license ~Wowing the details of goods

imported, date of import, value and the head-wis~ dtlj, payable. The adjudicating
tad

authority has failed to examine the said details· in light JDf the available material with

the department and proceeded to reject the claim. on sulises built on the narratives
.. · 3n

at the discussion portion of the said'order:' cu • if
3

10.4 At this junc'.ion it.is also pe~ti~eht to ~ot~ ;hat J~appellant had submitt~d the
ongmal documents to the department at the time of sub,ss1on of the refund cla,m on

3.1.2008 as contended by them at para 13 of the appefi papers. The said facts also
find mention in the letter dated 19.2.2016' filed before:,~e adjudicating authority of
which the relevant text is as under: . , , ;i.j:

I,:, I ,; ;,(

"We may point out that initially we have already tiplied these details
to the department, but the s'ame are not found a~Jilable in your office,.,,..

31The above contention of the appellants has not beeri~refuted by the adjudicating

authority under the impugned order. Thus, it has to b~!accepted that the appellants
had indeed furnished the relevant original documents to~e department at the time of

filing the refund claim on 3.1.2008. In such circumstlces, it would not be fair to
impress upon the appellants to produce the supportin' documents time and again.
The verification is to be made on the basis of whateve~fdocuments which have been

made available to the department and in case of ahy dis~;epancy a proper and specific
query is r.equired to be raised without acting on any sµ\fmises or doubts. I find that

this is not the case in the present issue befoie me; I als,find that the issue had been
under dispute since the year 2008 and the assessee 'ks been valiantly contesting
their claim. It is a well known principle that justice ~,ayed is justicO denied. The
appellants could not be put to a test time and again an9,~} would be futile that in each

ro~nd of litig~tion the dep~tment seeks do~uments ;jam the appellant _and then
rejects the claim on the basis of non-production of doii)ments. Thus, lookmg at the
age of the case, I proceed to examine the matter on the bjsis of evidences available on

4 >flt . f,§, ~ ~e,S ~;~
,-; · h'-;v· .-~ '%r.i g ,4s a%E! J 3s 4 i& ?
i ,_11·· -. •· \ ;-:, . ..... ... * ,,,c;--yf) \._;·,· , -1,.,,~'£DAllAO *
fi. ">nera...
it.: :Iff

0

0

and so we submit the same agdin."
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...
Application 1 before the Settlemen~,t
Comm1ss1on . !

\" i·

1 3494785 12.7%6
k

2 3494784 12.7.95
ii

3 3494783 1a7g5

4 3500471 2.8.9~15_
¥

5 800055 8.9.95

6 800095 21.9.86

7 1532573 6.11.2° i

8 3037902 16.1295

9 1530988 9.6.95 t-
-:IJ!·•

10 800976 28.2$6 -
,11'/:.

11 801015 12.ag6
·3

12 800978 16.4(!1)6 ' i ~~

;;m
13 801411 5.6.96

14 801443 12.6i:@6'.-_j '
15 41226 s.6.97~---
16 41230 10.6g7

17 41239 13.frf7 '-.J,.
18 41652 21.7;\f7
19 41653 I21.7, ?
20 8000050 3.8.$17

·I.
21 8000077 13.8:f7

3,

22 8000106 27.8.7
#t.

23 8000206 8.10:;:©7
.!I·

24 8000208 8.10':f©,7 ·
%

25 8000207 8.lOj,7
26 8000546 20.298

11f.
27 8000631 19.3{;98

#
28 1532571 11.8{©5~\fl:
29 358 27.10995
30 1532509 31.199s
31 3037910 19.129%85

32 1532728 15.ltJ;5
33 801177 27.326::~...~
34 801231 '"'16 4'-'©6. t!t
35 800587 2.8:cff6,·~
36 3525 2U3'1©6

#.

T+£'.':' . I, .
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' 10.5 It is an undisputed fact thatlhe appellants had defaulted in their export

obligation in respect of the 38 Advanc%jlfcenses under consideration which resulted in

them having to make the payment dft customs duty. The numbers of the Advance

License to which the dispute pertains If; also beyond the scope of doubt. The dispute is

in relation to the following Advance udlnses as per the records:

0



Application 2 before the Settlement

Commission .. : ,,

37 8000770 21.5.98

38 8000556 25.2.98

0

0

No. of Licenses and type issued by . Duty lettled by the. ·IIJ
DGFT .. Commis!ion (Rs. In lakhs).m
Application No. 1 3

1. 27 Advance Licenses 1698.52j
2. 9 Advance Licenses 53.36 3

Application No. 2 3
1. 2 Advance Licenses 140.71 ±3

'")±
2. Pre-DEPB Licenses (6 Nos) 538.75 t
3.- Post-DEPB Licenses (65 Nos) 366.25].

Total 2797.59j
--

In the case before me, we are concerned with the 38 Ad;Lce Licenses i.e. 36 licenses

under Application No. 1 and 2 licenses under Sr. No. 1 ofipplication No. 2
lm

10.7 As regards the comp.uta~ion of duty is concerned,,!te duty.liability admitted by
the appellants under Application No. 1 was Rs. 1695.3'5 1akhs m respect of the 27
licenses pertaining to Mumbai Customs and Rs. 48.70 la.-ts in respect of Ahmedabad ·l (\\.

4 ». I
:;"'{..~~

3

ie
$
IiiI
4
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The above facts find confirmation in the detail_s of liefhses given by the DGFT at

Annexure A to their letter File No. 08/80/40/224/Ai98/ALS I dated 20.7.2005.
Further, the details of the licenses, is· also in confirnjltion to the affidavit dated

2.8.2005 filed by Shri Kamlesh J Shah, .Company Secriary of M/s Core Healthcare
Ltd. Moreover the said details are also in consonance· iio the details of the licenses
given in the application and the ~ubmissions r11ade tojthe Settlement Commission

under letter dated 3.8.2005 of M/s Core Healthcare Lt,~. Further, the details of the
other 2 Advance Licenses 1s as under:. · · , f. I

1
I: . .I

The above details are in c~nfinnation to the detail~ sub,jted by M/s Core Healthcare
Ltd. at Annx. S-3 to their letter dated 3;8.2005 submrl)ted to the Commissioner of. ...,
Customs, Custom House, Ahmedabad with res·pect toftheir application before the

. -- %Settlement Commission. Thus, the details of the licensesi.1-~nder dispute stands verified

on the count that ,the said details are in cons~~ance ti the various communication
with regard to the application before the SettlementCommission.. I

#
10.6 The Final Order dated 27.11.2007 of the Settlemelt Commission finally settled

the matter and the settlement am~u~t :of custo:m,s duty)was ordered at Rs. 2797.59

lakhs the details of which are as under: ·J
i~-
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. . . r.·
Customs which is apparent from the narration at para 9 of the said order of which the
relevant text is as under: \I; ..j,

I"The applicant on its own initi~ff:ive out of its desire to set right the

default in not fulfilling the :jtire export obligation had filed the
settlement application admitting!the additional amount of duty liability

4$%
of Rs. 1636.19 lalchs. The applicant thereafter, vide its applications,
· 3
dated 21.8.2000 and 12.3.2001(f,urther admitted additional amount of

. .. f, .duty liability ofRs. 97.36 la/chs/gmd Rs. 10.50 lalchs respectzvely. Thus
%the total additional amount of duty liability admitted by the applicant in

. . . :~the said application was Rs. 1!'%44. 05 lalchs (Mumbai Customs - Rs.
'# .1695.35 lalchs + Ahmedabad Ci!l,stoms - Rs. 48. 70 lalchs). As regards
lE

the admitted additional amo,~t of duty liability in respect of
Ahmedabad Customs, after the joint meeting off. the departmental

o cers with· the a licant's I resentatives the Commissioner o

Sr. i "t1.'.1,·:·,-,_ ,,·.
--,--·••

;!, i ..
No. License No Date .. ' , i · Duty .admitted-~ f-~

2!
..... :,., .. ,. ·: ...

BCD .::•1'1( ' SCD CVD Cess SAD Total#'Rea rt

Application 1 before the Settlement[omrnission (Mumbai Customs)

1 3494785 12.7.95 1.84i%± : ', . ..•· 0.69 ' . 2.53
,/il

2 3494784 12.7.95 1 43,,l'I 0.01 , 1.71 ·-: 3.15. %ifii
3 3494783 12.7.95 o.66 :Li' 0.005 0.8 1.465

~ ..:-

, : ..
Customs, Ahmedabad had u/b>.rlced • out the duty: liability of Rs.

i[E - . ..

53,36,336/- as against Rs. 48. zli lalchs admitted by the applicant. Thea:
applicant accepted the liability ojRs. 53,36,336/-.·However, as regards

the admitted additional amount4pf dutu. liability in respect of Mumbai
Customs, despite best efforts WJ; the applicant, . the, exact amount of

additional amount of duty was Jit worked: out by the Mumbai Customs.
. .:At.•

Now, DGFT. Ahmedabad vidffJlverification 'report ·dated 28.9.2007
ascertained the duty liability fl; Rs. -1698.52 laf.:hs as against the

liability ofRs. 1695.35 takhs aafietea bu the applicant."~l; . . .- .: : ...8,-
-~ .

The final order portion, determining .,e_ duty.Jiability, -at._para 16 of the said order

indicates that in respect of 27 Advange licenses (Mumbai Customs) duty has been
determ11:1ed at Rs. 1698.52 lakhs and#jn respect of 9 Advance Licenses (Ahmedabad

Customs)· duty has been determined f, Rs. 5~.:p§ 1~s ~g!3,inst admitted liability of

Rs. 1695.35 lal{hs and Rs. 48.70 lakhsli~espectively. _·. ·. • : •.

.;j: .'',,. '_, :. ' .. '.
10.8 The admitted liability of Rs. 16%$35 1lhs and Rs, 48.70 1hs respectively has
been worked out by the appellants as· detailed at Annexure S-4 to the application~i-: . - , ·;. - .
before the Settlement Commission ~t~which lit );:opy .has been submitted to the

:,,;[ . .
commissioner of customs, Ahmedab4$, on 3.8.2005. The details of duty worked out

and admitted by the appellants under f,e said ;:i,nnexu~e ~e as under:

.;1 ~ 1c; , . · , :, : ,

o.

0
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4 3500471 2.8.95 2.01 0.02, ? 4.43• !:.. '

'·
5 800055 8.9.95 20.35 1a.21% 32.56

: :

6 800095 21.9.95 19.96 11.973 31.93
7 1532573 6.11.95 10.57 0.07 a7g 23.34,. . ,.

8 3037902 r 15.12.95 1.86 0.01 · 224% 4.11
i I

9 1530988 9.6.95 1.16 0.08 0.42 t!j 1.66
: / .. •.'.fi

10 800976 28.2.96 0.27 0.02 0.3 1 0.59'·
'·' sf

11 801015 12.3.96 2.82 0.21 2.13 4 5.16
12 800978 16.4.96 0.1. 0.01, o.114 0.22
13 801411 5.6.96 0.44 0.04 ## 0.95

'' ,
0.47a

14 801443 12.6.96 5.08 0.36 1.81 11 7.25
.'. 3. ( ' ~

15 41226 5.6.97 57.21 12,4 46.86 116.47
4

16 41230 10.6.97 17.45 0.99 12.05% 30.49
'

17 41239 13.6.97 17.05 1.14 13.51 31.69
,l!i

18 41652 21.7.97 19.81 2.59 15.52f 37.92
19 41653 21.7.97 190.61 38.12 1a0.874 15.57 375.17: ;

20 8000050 3.8.97 163.69 12.76 179.25% 355.73
21 8000077 13.8.97 1.63 0.35 1.85 J 3.83
22 8000106 27.8.97 27.91 3.96 22.53 54.4:ilil
23 8000206 8.10.97 42.45 7.09 +773 97.24
24 8000208 8.10.97 6.01 0,6, '!.il 11.69. .:',' s.08 g
25 8000207 8.10.97 24·.86 3.84 % 0.38 51.6622.58 ¢. •.' . ra
26 8000546 20.2.98 74.51 12.42 s3.39j 12.65 182.97
27 8000631 19.3.98 98.96 16.49. 111.3j 226.78

Total 810.7 113.6 i 742.5ij 0 28.6 1695.355
'· '

Application 1 before the Settlement Commission (Ahijedabad Customs)
28 1532571 11.8.95 0.62 0.0,5, ,0.69 j 1.36
29 358 27.10.95 0.71 , 0.06, 0.79 # 1.56--~30 1532509 31.10.95 2.5 0.22 2.76 $ 5.48

El
31 3037910 19.12.95 0.08 0.01 0.1 'j"·" 0.19

'lll
32 1532728 15.12.95 0.44 0.04 0.49 # 0.974
33 801177 27.3.96 1.03 0.07 1.1a4 2.23
34 801231 16.4.96 1.16 1.73 2.89

1¥
35 800587 2.8.96 8.09 0.7 8.944 17.73r

36 3525 21.8.96 11.42 0.8 4.08 4 16.3..~
$

Total 26.05 1.95 20.71Jj 0 0 48.71
Grand Total 836.8 115.5 763.2., 0 28.6 1744.065

The above clearly indicates that the component of CV~lhad been computed by the
.;q

appellants at the time of admitting the additional duty llbility before the Settlement
Commission. In addition to the above admitted liabilitYf~the DGFT, Ahmedabad and
Customs Ahmedabad worked out the duty liability on _i.J;_~higher side at Rs. 1698.52~ 3-\'T:f~

- ~ ~':.,ol-11:R (APp(';:'7"?> ~
lalchs and Rs. 53.36 lalchs respectively side which was ao\'2.::epted by the appellants. ~1) -~.f,,s~; ltt,. _ 'l'.s_·(,r.:

Ii I , G ·, .·•;•,.·. ~ ~~- o &ts. z
E y%9. 3

Ji .. }J}._:s~ ,... ,.!.,as <± €22 $e,% +8%, ..< % K
. •,;. \ ->'o,, ~* */• '. rec.s",
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3
Settlement Commission also accepte4the said liability and accordingly ordered that
the appellant was required to pay RI· 1698.52 lakhs and in respect of 9 Advance

filf·. '
Licenses (Ahmedabad Customs) duty ts been determined at Rs. 53.36 lakhs.

10.9 Further, the worldng of the djty liability in respect of 9 Advance Licenses
t{ili

(Ahmedabad Customs), the duty liability was worked out jointly with the Customs

authorities Ahmedabad as _appare~t fr. the narrati~e of the said order as reproduced
at para 10.7 above. The said workmg !fas not been disputed by the department as can

be seeri from the said order. The onll dispute raised by the department before the

settlement commission was with reef4 to the duty liability in respect of 27 Advance
Licenses (Mumbai Customs) which is)apparent from para 11.4 of the said order of

which the relevant text is as under: ii,
,j'
i

"The revenue further submitte1Ithat aqcordi11g tq tlie. DGFT the total
liability on account of27 Advan¢e Licenses pertaining to application No.
1 is Rs. 1698.52 lalchs. The d<:!\artment's. claim is Rs. 1949.95 lalchs

which was also submitted ellier. The: difference' in the amounts

claimed is on account ofthefollJ;ff)ing ;, . , ;
#11.4.2 The DGFT in their calculation have taken into account only the
rr,1

Basic Custom duty i.e. they hai,._considete:1 only <1.mounts to the extent_
of duty foregone on account o};Basic Duty •and· have not talcen into
account the liability on account oJi.Additional Duty.", 1 : ,.

tliJ!, .

The contention of the department haleen d:;;,'Consid~ed which has been noted by
the Settlement Commission at para 121;;_2 of the said orde:c of which the relevant text is

reproduced under: ) ·: •. 1 f , · , , ·
$' . . . . . .
!Ji. ,•. . . . ·. . . .

"However, the DGFT, vi.de t~eir,eport dated 18.10 2007, have clarified
that as regards the verification ~6f the total amount t>fduty liability theyI ._ .

· have made efforts to verify tli'e total. amount ·of duty involved in
respect of the advance licence);and DEPBs . in question based on the

. ·~. '. . . .
information/ documents submitfJtd by the firm! customs. However, they
could not ascertain the segregalon of other duties such as SAD etc. in

the total amount included in the,erificatio~ re~01t." · . •

Thus, the above report indicates that$ly the.segregation ofSAD could not be verified

by the DGFT. This aspect is not reteveaj to he issueat hand since the present issue is
concerned-regai·ding the computationJkd payment of CVD and not SAD. The report of
the DGFT nowhere states that they c;fld not xe:rify. the •s,egregation of CVD component

of the total duty liability. :;·,

-~--7$=the terln 'total amount of duty liab.tity' is refer~e-d to it ,would obviously mean_,-~:: __ -~~~>,,
,, : I.I. •· . , . ., ;~:rR~,r,,~,3Fe.A2!-'; ,' - ·#nae#· vn \a

I •4 1,?1;• .: \ •'·'} n '#2 " '«
i1#j s=

{ffi
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, I
aggregate of the sum of all the applicable components the duty which would also

include the CVD component. In the instant case, the lpellants failed to discharge

their export obligation which resulted in recovery-of the fistoms duty foregone on the
raw materials imported under the Advance~ Licenses:i The duty foregone would

obviously comprise of all the applicable components of ~Je customs duty as specified
above. Thus, verification of the total duty liability by thf DGFT would comprise of all

~-
the components and it is out of those' components that tlje DGFT has not been able to

.-1
verify the segregation of SAD. It is a simple principle of cjnstruction that a verification
report submitted by an agency mentions only the ·discrelbicies or the shortcomings in

the verification and that which has not been specified isJeemed to have been verified
and found correct. Since the said report only'rrientions lhe shortcoming in respect of

SAD, the natural corollary follows that there is no fscrepancy/ shortcoming in

respect of other heads including CVD. Be that. as it m9;f, if the department was still
not satisfied with the manner of computation· of the tot11 duty liability in respect of

the 27 Advance Licenses pertai~ing to Mumhai Customf the proper course of action

would have been to agitate the order· of the Sett~ementlCommission before the High
_ Court. The differential duty that ought to have been co~uted on account of CVD as

t
per the department's contention is to, the tune of Rs. 251.43 lakhs as evident from

·- .:!!1,para 11.4 of the said order. It_ cannot be presumed#jthat the department would

Jeopardize a huge amount of revenue to· the tune of Rs. 251.43 1akhs by not appealing

to the High Court or filing a review application' before:jthe Settlement Commission.
However, it is seen from records that the department has chosen not to agitate
the order of the Settlement Commission before th~~appropriate Court or even

through a Curative/ Review application' before the S~ttlement Commission. It is
a settled principle of law that the dispute of non-ayent of CVD cannot be

$raised at this stage when the department has accepted the order passed by the

l I
10. 11 However, for the sake of argument let us consiJer that the argument of the
department as appearing at para 11.4 of the said ori§ler. The dispute is solely in

respect of the 27 Advance Licenses in respect of :~e Mumbai Customs. The
department has worked out a difference of Rs. 251.43 1qkhs and attributed the same

to CVD component by arguing that the DGFT has no<lconsidered the CVD and the

working is only in respect of Basic Customs Duty. If thai' be s, the percentage of CVD
to the total duty would be 12.9% i.e. Rs. 251.43 lalchs ~·t of the total duty argued by
the department at Rs. 1949.95 lalchs. Now let us hyp,ithetically check whether the

1
Th 1. · . f h al d 1 h b b . d b the 1cence-wise computat10n o t e tot customs ug, as een su m1tte y e
appellant along with the appeal papers and highest rat~1of basic customs duty at the
material time is found at 50%. Considering the highelt rate of 50% basic customs
duty, the rate of CVD would be theoretically worked oujat 5.56% if the percentage of

CVD component is to be considered as 12.9% of the tol_hl customs duty. This can_ ~e~NE~~s ($,s •
seen from the table below: '.~,~-- ~ CJ!Jf/~ _ \~,

' ~~ .· ~~f# R Z,
es s? 3/

• •• •·1 C _>'r "1>11,,_(_'..\'oOv'.3>.a•! ... ··~·-·
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Assessable Duty Rate of D1\ftyg+ '3
value Component duty lefable

100 Basic 50 Mt50
#

150 CVD 5.56 ,8.34
158.34 SAD 4 6J3336rw.

I'',
Total Duty 64.67s6

Percentage of CVD to total t·
acustoms duty ·I··:,; ~- ;

...

Likewis~ the lowest rate of basic custo!'.s duty is 20% and in this case the CVD would

be theoretically worked out at 3.1% as fi1der:

I.;,'

.
, I

Rate 1(
Assessable Duty Di\!ty

of %
value Component 1 -'l•,, bl 'ewa e

duty :-1;, ..' --~
100 Basic 20 #f20•/ji>,

·l~•

120 CVD 3.08 ::i·696
123.72 SAD 4 4-t,©4784

lvf

lt·
Total Duty 28V°64384·)); ,;

Percentage of CVD to total
-..,·.•·. .

,i ; 12.9
customs duty 5

0

0

-~
Thus, it can be seen that_ the r=:geif applicable. rates of CVD would have to be
between 3.08% to 5.56% 1f the difference of·the calculation 1s attributed to CVD
component. However, during the relent period the rate of CVD was ranging from'10% to 25% as seen from the lic~ice-wis~ calculation sheet furnished by the
appellant. Thus, the theory of the jfference in the calculation by the customs
authorities and the DGFT cannot be Jftributed to the reason that the DGFT had not
considered the CVD while computing J~ total customs duty liability. Thus, I find that

iij, ' : '
theoretically also the theory of non-pay,Jnent of CVD does not hold good.

l#·J.·%·
10.12 Moreover, it is pertinent to Jite · that while passing the final order, the

~i, ' ' '. ·. ,
Settlement Commission has clearly no-led at para 16 under the interest part that the

$91

applicant would pay simple interest ti10%, (e.xcluding CVD portion). The relevant
text of the order of the Settlement Commissioner is as under:

\@ •

. ,: Since the applicant has come Ifore the Commission on its own accord

without waiting for the departme_:,~t to issue.SCNs, paid the admitted duty
liability as per directions of the ommission/ Hon'ble Gujarat High Court,

• . C , ' , ,

we order the applicant to pay si-' ple interest@10% p.a. (excluding CVD

portion} from the date the duty w_•_.'.~.-.",·1----~_-..s. dueares«er g5cs305R8(40,-<?
,' ... ·'(' / <, ;,·-,;~• '<,'.· tz, '\oo ±.2 Y 2.

#4 ' %) 3a
t'• ' +

•

·._:·:1--·_·.·_ _ · .. _ - ~ , ~ ~ JS!- • "«mo ¢' ?.·, ' - •· ·- * ,, * "32 «no:aw?" e
t. ·.gins.·. -- ...~-
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This would clearly mean that· the CVD portion has to1be excluded from the total

amount for the purpose of calculation of interest. The re~\on for not charging interest

on the CVD component is that the same would have beelavailable as cenvat/ modvat
credit at the time of import of the said goods had they S~een imported on payment of

· . . - - .. . ~ll
duty. This argument has been put forth bythe.-appellan1i at para 9 & 10 of the Final

Order of the Settlement Commission. On this count, the.fommission ·has.not charged
interest on the CVD portion. This fact expressly implieslthat the total duty liability

.'ill
included the CVD component and for the very.same feason the Commission has
specifically noted that interest is not to be charged on the'fcvD portion.. I
10.13 As regards the 2 Advance Licenses pertaining to ipplication no. 2 before the
Settlement Commission, the total duty liability admitte~,by the appellant was to the
tune of Rs. 140.71 lakhs which has been worked out as under:

i
Sr. License ·•) '·ff. ( ·.-.

Date Duty admitted
No. No ,fii

j
BCD SCD CVD %#yes SAD Total

1 8000770 21.5.98 46.08 8.27 51.84 144 10.87 121.5
··"2 8000556 25.2.398 8.69 1.09 7.87 # 1.57 19.22'al

Total 54.77 9.36 59.71 'ffi44 12.44 140.72
. ' 'h, ' 1~14

disputing this amount."

0

The above working is found at Annexure S-3' i before · tlf1, Settlement Commission of
which a copy has been submitted to the Comm:i.ssioner of.lustoms, Ahmedabad under

ID
letter dated 3.8.20Q5. There is no dispute with regard to the said duty liability and the

bifurcation thereof which is apparent from para 12.3 o~ithe order of the Settlement
Commission which reads as under:' i ii • ' ' 'I

"The Revenue has further su~mi~ed that ~he total,uty liability as per
DGFT on account of 2 Advance Licenses'pertainingito application No. 2
is Rs. 140. 71 lalchs and there is no dispute. The l;pplicant is also not

%i
i::::; ~ :d::::~i::s:cre is no dispute regarding pal"nt of CVD in respect of the

10.14 The above facts clearly indicate that the CVD ii·•· ,included m the total duty
liability worked out and accepted before the Settlenqent Commission. Also the
department is not in possession of any solid piece of evid."&nce that CVD has not beenr,,
computed because the Settlement Commission order hct.i not been challenged or no
demand letter has, been issued to the appellant so far (o demand CVD ,which they

must pay, if not already paid. The adjudicating al,thority has proceeded .on

presumptions and assumptions to arrive at a conclusion·'.·'~.
1
hat CVD has not been paid. /~~~~-, ,%ow«no,,

Even otherwise, the onus to substantiate the charges always lies on s roe#$% "a
making the charges. In the instant case, it is the revenu~,jwho has raked up-c.: $g ±eh

id; ei
1 8 ES? st

: " «a«rs e',. *",i 9y
:ff ~
A
$
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justice.

38£%5

t4 •l°I

" ·.,:i_,}

about the CVD component not being p_f{{d and as such the onus lies on the revenue to
% establish the charges. The onus cannofilpe passed on the appellants to prove otherwise

when_ the charges have ~een initiated.erely on. presumption and assumption basis.
In this regard I place reliance on theJJµdgment m the case of M/s Uniworth Textiles.,.i.,

Ltd. reported at 2013 (288) E.L.T. 1611,(s.C.) wherein the Hon'ble Supreme Court has

made observations above onus of gr.1~·..of and the relevant portion of the same is
reproduced under: t

' ..sg;~·
"24. Further, we are not conv,ced with the finding of the Tribunal

which placed the onus of prov{{£ing evidence in support of bona fide

conduct, by observing that "the tpellants had not brought anything on
record" to prove their claim of bo~:ajide conduct, on the'appellant. It is a

~ardinal postulate of law that th\ burden of proving any form of mala

fi.de lies on the shoulders of tilt one alleging it., This Court observed

in Union of India v. Ashok Kurrf\r & Ors. - (2005) 8 sec 760 that "it

cannot be overlooked that burdln of ,~stabUshing · mala Ji.des is very

heavy on the person who allegl it. The. allegations ,of mala Ji.des are

often more easily made than pjjyed, and the veru seriousness of such

·. <;i.llegatwns demand proof ofa hajj order ofcredtbuitu"

10.15 I further find that the .]s.iii. and S-4 as detailed
at paras 10.13 and 10.8 respect1vel[f form a part of :the apphcat10n before the

Settlement Commission and also sJh docurrients. h;ve been submitted to the
:"!.-.l,_ -•

Commissioner of Customs, Ahmedaba,~lunder ,letter dated 3.8.2005 i.e. much before
the Final Order of the Settlement c~}.mission ~~s . pronounced and the claim for
cenvat credit was made by the appell~ts. Thus, I find :;hat the said working is the

basis on which the final duty liability~,;s been finally d9.termined by the Settlement

Commission. Also the element of fud~fg of records is alsoruled out since the above

computation was furnished before ee@qihe appellant was in the knowledge that they

would be offered an opportunity by ti'.?· I· Settle.me~t. Co~~ssion to claim the cenvat
cred1tofCVD. :i · ···, '.·· ·. , ·.

I, ·. . . . . . J

-.:, ·. ' ·.; ·• , .. ,, . ' '

11ft . : ' . . .
10.16 In view of the above discussiott,. I find that the revenue does not have any
concrete reason to allege that CVD has not been paid 1_n the mstant case. On the
contrary the parameters such as the v,>Jkingor-totetl duty liability as discussed above,
the findings of the Settlement Commilfaion and ,the, language employed in the Finalti:<,_. '. ,f",·: .. ' ' '. :
Order as discussed above very much ejtablishes t,he fact thi:tt the CVD has been duly

computed in the t6tal duty 1amity. Tiffs, 1a hat the balance of convenience in the
present case is on the side of the appeilnts and, as.suchI find that the due benefits of·\j, ' ' '
cenvat/. modvat credit ought to be rightly given t,o the appellants in the interest of

1± II I,

~1~r . ,
10.17 Having made the above obser:¼ations, I proceed to quru1tify the amount o~-..,.

##. a &Io,
cenvat/ modvat eligible as credit. It ~J"an unµispu.ted fact, that during the re,le'v~_!;.'.;.I" ~':~{;~;',,

,';~7! ,/ /'..-- , '\S'.,_' ~\. ' ' ,. ·) \·' ( '\
• l I j I I c / :. t ,i • l 't ~ ·:d..\

- I l -~1 ·v~;"o8·,I ".'..:··• ':1,. l
''fl!, ' ./$3 • r. -
##
% '-!o,;; .l i'
~;- .·
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period 2 notifications governed the provsons of Advance License. Notificat10n No.
79/95 Cus dated 31.3.1995 provided for exemption onlj to Basic Customs duty. As

such the CVD portion was not exempted and would hav,been paid by the appellants
at the time of import of the raw materials. It is a differe'rn:t matter that the appellants

have computed the CVD portion even in respect of such ifcenses, but the fact remains'z
:.547e
computing the CVD component in respect 0£ such licens'.~s covered under Notification

No. 79/95 Cus dated 31.3.1995, the appellants have idded to their total liability.

However, s~ch. amount cannot be consid~red for the trpose of allowing Modvat/
cenvat credit smce- the same was not required to be recovered as CVD on the count. . .... .. l
that CVD portion was not duty foregone in respect of irjports under Notification No.

79/95 Cus dated 31.3.1995. Thus, whi~e computing th,eligible amount of Modvat/
cenvat credit, the amount of CVD considered in licenses nder Notification No. 79/95

Cus dated 31.3.1995 is required to be d~ducted. As;regaifs the other Notn. No. 30/97

dated 1.4.1997, the same exempted'. both BCD and CV~iand as such the total duty
foregone in respect of imports under Notn. No. 30/97 djted 1.4.1997 would include

. . . . . . . i'l .
the CVD component. Resultantly, CVD ought to be nghtly recovered m respect of the
licenses under Notn. No. 30/97 dated 1.4.1997. · :1.

10.18 I view of my observations af para ;o:;7 !ibove, I 1d that eligible credit would
comprise only the portion of cvD i respect or'de 1eee uder Notn. No. 30/97
dated 1.4.1997. The bifurcation of the imports ithder Nol. No. 79/95 Cus and Notn.

No. 30/97 Cus has been submitted by the appellar,its u·;der their submission dated

31.7.2017 which is as under: , , , I•
Sr. ITT

t lNo. License No Date
1' Duty (dmitted:

BCD SCD CVD $ Cess SAD Total
'

Advance Licenses under Notn. No. 79/95 Cus dated 31.3.95
¥

1 3494785 12.7.95 1.84 o.69 # 2.53
2 3494784 12.7.95 1.43 0.01 1.71} 3.15
3 3494783 12.7.95 0.66 0.005 0.8 4 1.465
4 3500471 2.8.95 2.01 0.02 2.4 'fi 4.43
5 1532571 11.8.95 0.62 0.05 0.69 l 1.36
6 800055 8.9.95 20.35 12.21 :j 32.56
7 800095 21.9.95 19.96 11.97% 31.93
8 358 27.10.95 0.71 0.06 0.79 3 1.56
9 1532509 31.10.95 2.5 0.22 2.76 # 5.48
10 1532573 6.11.95 10.57 0.07 12.7 # 23.34
11 3037910 19.12.95 0.08 0.01 0.1 3 0.19

'.·1··".t,

12 1532728 15.12.95 0.44 0.04 o.49 j 0.97
13 3037902 15.12.95 1.86 0.01 2.24 4.11
14 1530988 9.6.95 1.16 0.08 0.42 $ 1.66

t
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I . . . .I l

s. .
t. :'( ·, -·' .- . ~

The above bifurcation is also found to$jpe correctin view ofthe dates of issue of license
and the list of advance licenses apfaring af_{\nrix. A to the DGFT letter File No.

08/80/40/224/AM98/ALS I dated 2~1~1-'{ :200- 5_:~_Th,~; s~e·_ i~ also confirmed from the 18
Bond-cum-Bank Guarantee/ bonds finished by Shri Kamlesh J Shah under affidavit

'. ... ' ' '
dated 2.8.2005. The Bond-cum-BanM Guarantee/ bonds_ also mention the-notification

._ . · ·~11 -- ._.
number and the same is found in d1!1sonante with the above bifurcation. In view of

the above discussion and calculaao,1 md'that the appellants would be entitled to

modvat/ cenvat credit to the tune o:i~.. 7522lakhsin respect of the imports under
;:iAf, . . .

Notn. No. 30/97 Cus dated 1.4.971not Rs: ~0.67Ia.-ms paid in respect of imports

under Notn. No. 79/95 Cus. ,_11,_ . -, , - . . ._ _,
}t I

H

rlf'.-,\1 i
.;::,

#%
t·1·_k-~ __ •-
? •
} '.

#
..

,_~,-;
_\t

#

!
;:iii[

. .

a#
t
--~3Ee

15 800976 28.2.96 o 0.02 0.3 0.59
l! .

16 801015 12.3.96 2.82Jj. 0.21 2.13 5.16
d8

17 800978 16.4.96 o1 0.01 0.11 ' 0.22
t· .

18 801411 5.6.96 0.44,,. - 0.04 0.47 0.95
-~·.. t'

19 801443 12.6.96 5.08# 0.36 1.81 7.25
,,

20 801177 27.3.96 1.03% 0.07 1.13 2.23
-~-

21 801231 16.4.96 1.16% 1.73 2.89
y°

22 800587 2.8.96 0 ,,,,, 0.7 8.94 17.738. 9
23 3525 21.8.96 11.42 0.8 4.08 16.3

#
Total o4.6f 2.785 70.67 0 0 168.055

Advance Licenses u_nder Notn. No. f /97 Cus dated 1.4.97

1 41226 5.6.97 57 2#% 12.4 46.86 116.47
#&

2 41230 10.6.97 17.44 0.99 12.05 30.49

3 41239 13.6.97 17.0$% 1.14 . -
113.5 ! 31.69

g
4 41652 21.7.97 19.Bj 2.59 15.52· 37.92

5 41653 21.7.97 190 6I£ 38.12, 130.87
'

15.57 375.17• JR; ., ' :

6 8000050 3.8.97 163.6~ 12.76 .179.25 • 355.7ig
'

7 8000077 13.8.97 1.6%} 0.35 1.85 3.83
> . t l ,,

8 8000106 27.8.97 27.91 3.96 -- 22.53 : 54.4
. . ..

6sy ''

9 8000206 8.10.97 42.451; 7.09 47.7 97.24
4¥ r ,·-, '

10 8000208 8.10.97 6.0\ffi 0.6 5.08 11.69

11 8000207 8.10.97 24.81 3.84 22.58 0.38 51.66

12 8000546 20.2.98 74.5'.i't- 12.42 83;39 12.65 182.97
$#

13 8000631 19.3.98 9s.9$ 16:49 111.33 226.78
¥' f '·

14 8000770 21.5.98 46.0j 8'.27 51.84 4.44 10.87 121.5
:%. . , _

15 8000556 25.2.98 6.6% 1.09 7,87 1.57 - 19.22
:·•

l •.

Total 796i'.9 122.1 - 752.2 4.44 41.04 1716.73
±± •-••,

Grand Total , 891#$ 124.9 822.9-. 4.44 41.04 1884.785
¾· ' '
.+g I ••

0

0
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11. Usage oflmported Material: • ; • I
11. l The second issue under contention is· the1 propejusage of the raw materials
imported under the above Advance Licenses. With·regru.·dfo the usage of materials, the

adjudicating authority has observed at para 11.l:4 of thetpugned order as under:
, ., . I·

"I find from the records available with this office drat Mls Aculife have

not provided any documentary evidences regardi.ng·J'_·:. :_he actual use ofthe
material imported under various advance licenses. In absence of such

. . -~
crucial documentary evidences,' I am unable-to com to a conclusion that

the said material was used ire manu actur~o dutia:lie oods onl ."
5

The above narrative clearly creates' the impreSsion tbatte adjudicating authority is
unable to come to a conclusion regarding the usage of t~f materials. It is not the case

where the adjudicating authority has found on the basis ;jf evidence that the materials
imported under the Advance License have not been used for the manufacture of

finished goods. It is merely a case where the adjudicatinJauthority has raised doubts
regarding the use of such materials. Such an appr:iach is not proper since a
conclusion has to be arrived at on the basis of evidence :l quasi-judicial proceedings.

A matter merely cannot be ruled against the' applicant oJ the ground that one cannot

arrive at a conclusion on the basis of records. , 1 1 j
I ' t

11.2 In this regard, I find that the entire period invol~,ed is prior to the year 2000
when the erstwhile Central Excise, Rules, 1944: were fl operation. Under the said

%
regime the assessee's were required to file monthly' RT-1 returns. Further, they were

required to file the following documents' along With the r~lurn:
' :,. :, i ' : :,: :f

a) Register of eredit taken and utilized which was lill;lwn as RG 23A Pt. II and RG
#

23C Pt. n > #$
b) Register of stock raw material which was !mown '.ls RG 23A Pt. I and RG 23C;

#
Pt. I _j.

c) Daily Stock register which was known as RG-1 .J
d) PLA Account I

During the entire period, the issue that the raw materi'is had not been used by the

appellant for manufacture of finished goods had never ~

1
,~en. In fact, in case of import

under Advance Licenses, the stock of raw materials which was required to be
,)-

maintained by the assessee was subject to scrutiny by t@ e department with a view to
"•i

prevent mis-use of the Advance Licence scheme. Howevie, no such instance has been
3%3¥

brought on record during all these years. It is improper raise the issue at this stage
and conclude that the raw materials have not been )ised in the manufacture of
finished goods without any documentary evidence. Th~.1nus of burden of proof is to
be discharged by the person maldng the charges as disssed at para 10.14 above. At
least there should,be some evidence leading to the fact tjjdoubting the proper usage of
the raw materials. This is completely lacking in the pres~nt case. Thus, I find that the

1
;1~.-.·
,: ',
,iii
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observations made hereinabove.

evidence on record.

"fiW'" - .
fflL,:
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!if

~ claim of the appellants cannot be· ~lely b~shed asid~ by raking up the issue of

usage of raw materials at this stage. I ' ..
he

11.3 I have no intention to cast any loubts on the appellants in absence of evidence

whatsoever to the effect that the raw li:i.terial have not been used in the manufacture

of finished goods. This is all the more;lo since the Tribunal has also given cognizance

to the finding of the Settlement Commf!sion and observec. at para 6 as under:

"The Settlement Commission 1 given a categorical finding on the
bona.fide ofthe Appellant. TherJfis no material available on mala.fide or

~
mis-statement orfraud, etc on tjpart ofthe Appellant."

Further, the Settlement Commission las also noted at para 12.1 of the said order as
under ~ 1- · - , · it±: -. ii- .,\ ' ' i

#al

"The Revenue does not dispul the factuni · or exports having taken
. t!i.' .·' : .·.. . .· . ' .

· place. It is only the realization aspect which is the bone ofcontention."- I - ..
The above fact has been reiterated blthe. Hodb~e Settlclnent Commission at para 14

of the said order again which reads a%1~nder: ·1 , , , · ,: 1 1
: • :

%- : :, , '. ,_' F
11 ."There is no dispute that the e&ports have not taken.place. The issue is

only non-availability of the B1f beca~se of which the claims are being

denied" ·.1 , , '
{$(' ... :i..!

The above clearly indicates that i{jis beyc)Ild clispu~ :that the goods have been

exported. The natural corollary that#fftows thatraw materials would be required to
manufacture such goods which hav~lbeen exported. In such circumstances it cannot
be alleged that the raw materials hayf not b_een used properly in absence of evidence

to substantia:e ~uch allegations. SJ11 evidence to substantiat~ the allegations is
completely missmg m the case before, me as held by,. the adjudicating authority. :i .. :·: •... .
ignoring the fact already undisputeclt~ available on records· and accepted by Revenue
before the Settlement Commission. 1·: ·. : · · • . . · ...
11.4 In view of the above, I hold tfi'at the 5::harges that the raw materials have not
been used for manufacture of finis,,_:d go;dsare not sustainable in absence of any

'} '
4°
3i ·. ...~ ·.. . . '

12. In view of the foregoing disc-q.:gsion ru:i,dfmdings, I set aside the impugned order

passed by the adjudi~ating authori,and ~old that the app~llants are not entitled to
modvat/ cenvat credit to the tune:';clif Rs.70.67 lakhs as discussed above. However,

they are entitled to modvat/ cenvat'.lredit to the tune of Rs.752.2 lalrns as discussed
above. Accordingly, the appeal is 'fowecl v.rith consequential relief, in .light of the

4ifii.1;g4.·I
·-'_:_~,--~'_•l"''-;I.
&
4es ;ilit%tI;j
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Village-Sachana,
Ta-Viramgam,

Dist-Ahmedabad.

Attested~ .

7
[K.K.Parmar )

Superintendent {Appeals)
Central tax, Ahmedabad.
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13. 3141ans zarr af #fr a{ 3r4at a#r arr 3qaa 4a# a arr ser ?
.. 13The appeal filed by the appellant stand disposed offJ above terms.
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1) The Chief Commissioner, Central Excise, Ahmedaaa.g
2) The Commissioner, Central Excise, Ahmedabad-ti.

3) The Asstt. Commissioner, Central Excise, Div,jII, AhmedabadII
4) The Asstt.Commissioner (Systems), Central Excisl, Ahmedabad-II.
5) Guard file. 1· ·
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